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7. Model Contract                                Figure 6-1

MODEL CONTRACT

This Contract, dated as of the last date executed by the [Insert Agency Name] is between the [Insert Agency Name], hereinafter referred to as “Agency”, and the Contractor indicated in the variable information table below, hereinafter referred to as “Contractor.”

	VARIABLE INFORMATION TABLE

	Contract Number
	

	Term of This Contract (Complete Dates in Just One of the Following Three Shaded Rows)

	( Below 
	Term Begins
	Term Completion Date

	
	On Following Date
	
	On Following Date
	

	
	Receipt of Notice to Proceed
	
	Calendar Days Following Notice to Proceed

	
	Upon Execution by Agency
	
	Calendar Days Following Agency Contract Execution

	Agency Department
	
	FOB Point
	

	Terms
	
	Basis of Price (Do Not √ More Than One of the Following Four Blocks)

	Price
	
	
	Fixed Price
	
	Annual Price
	
	Monthly Price
	
	Hourly Rate

	Not-to-Exceed Price
	
	
	√ if Reasonable Expenses authorized in addition to Hourly Rate

	Contractor Contact Information
	Agency Contact Information

	Contractor 
	
	Project Manager
	

	Address
	
	Address
	

	City, State & ZIP
	
	City, State & ZIP
	

	Telephone
	
	Telephone
	

	Facsimile
	
	Facsimile
	


WHEREAS, Agency, through the Agency Department identified above, desires to have work described in the Attachment II – Scope of Work performed; and

WHEREAS, Contractor possesses the necessary qualifications to perform the work described herein.

NOW THEREFORE BE IT AGREED between the parties to this Contract that this Contract is subject to the provisions contained in the attachments which are incorporated in this Contract, and the provisions which are incorporated in this Contract by reference. Should there be a conflict between the provisions of this contract and any of the attachments, precedence shall be given first to the contract and then to the attachments in descending order by the numbers assigned to each attachment.

	Attachments Incorporated in Contract
	Provisions Incorporated by Reference as if Attached Hereto

	1. Attachment III – Agency General Contract Terms and Conditions

5.  Attachment I – Contract Insurance Requirements

6. Attachment II – Scope of Work
	2. Agency Special Terms & Conditions available at the following Web-Site:           
3. Compliance with Federal Law available at the following Web-Site:

4. Following Contractor Certifications:      

     



AGENCY


     CONTRACTOR

By____________________________        By_______________________________

Name_________________________         Name____________________________

Title__________________________         Title______________________________

ATTACHMENT I

CONTRACT INSURANCE REQUIREMENTS

Before the commencement of work, Contractor shall submit Certificates of Insurance and Endorsements evidencing that Contractor has obtained the following forms of coverage and minimal amounts specified:

MINIMUM SCOPE OF INSURANCE.

1.)
Commercial General Liability coverage (Insurance Services Office (ISO) “occurrence” form CG 0001 1185).]

2.) Automobile Liability Insurance – standard coverage offered by insurance carriers licensed to sell auto liability insurance in the State of           .  

3.)
Workers’ Compensation Insurance as required by the Labor code and Employers Liability insurance.

4.)
Professional Liability Insurance (Delete if not contracting for professional services) – when the contract involves professional services such as engineering architectural, legal, accounting, instructing, consulting or other profession requiring a similar level of education or experience, professional liability insurance is required.

B.
MINIMUM LIMITS OF INSURANCE.

1.) General Liability: At least $1,000,000 combined single limit per occurrence coverage for bodily injury, personal injury and property damage, plus an annual aggregate of at least $2,000,000. If a general aggregate limit is used, then either the general aggregate limit shall apply separately to this project/location, or the general aggregate limit shall be twice the required per occurrence limit. The contractor or contractor’s insurance carrier shall notify Agency in writing if incurred losses covered by the policy exceed 50% of the annual aggregate limit.

2)  
Automobile Liability: At least $100,000 to cover bodily injury for one person and $300,000 for two or more persons, and $50,000 to cover property damages. However, policy limits for construction projects shall be at least $1,000,000 combined single limit per accident for bodily injury and property damage for autos used by the contractor to fulfill the requirements of this contract, and coverage shall be provided for “Any Auto”, Code 1 as listed on the Accord form Certificate of Insurance.

3.)  Workers’ Compensation and Employer’s Liability: Workers’ Compensation insurance up to policy limits and Employer Liability insurance each with policy limits of at least $1,000,000 for bodily injury or disease.

G. Professional Liability Insurance (Delete if not contracting for professional services):

Professional liability insurance covering professional services shall be provided in an amount of at least $1,000,000 per occurrence or $1,000,000 or on a claims made basis. However, if coverage is written on a claims made basis, the policy shall be endorsed to provide at least a two-year extended reporting provision.

C.
DEDUCTIBLES AND SELF-INSURED RETENTIONS.


Any deductibles or self-insured retention must be declared on certificates of insurance and approved in writing by the Agency. At the option of the Agency, either the insurer shall reduce or eliminate such deductibles or self-insured retention as respects the Agency, its officers, officials, employees, agents and volunteers, or the Contractor shall procure a bond guaranteeing payment of losses and related investigations, claims administration and defense expenses.

D.
OTHER INSURANCE PROVISIONS.

G. General liability insurance policies shall be endorsed to state:

a.) The Agency, its officers, officials, employees, agents and volunteers are to be covered as insured as respects liability arising out of activities performed by or at the direction of the Contractor, including products and completed operations of the Contractor; premises owned, occupied or used by the Contractor; or automobiles owned, leased, hired or borrowed by Contractor. The coverage shall contain no special limitations on the scope of protection afforded to the Agency, its officers, officials, employees, agents or volunteers.

b.) Contractor’s insurance coverage shall be primary insurance as respects the Agency, its officers, officials, employees, agents and volunteers. Any insurance or self-insurance maintained by the Agency, its officers, officials, employees, agents or volunteers shall be excess of the Contractor’s insurance and shall not contribute with it.

c.)  Contractor’s insurance shall apply separately to each insured against whom claim is made or suit is brought, except with respect to the limits of the insurer’s liability.
E.
ACCEPTABILITY OF INSURANCE CARRIERS.


Insurance shall be placed with insurers who are licensed to sell insurance in the State of [insert State] and that possess a Best’s rating of no less than A-: VII. If the Contractor’s insurance carrier is not licensed to sell insurance in the State of           , then the carrier must possess a Best rating of at least A: VIII. (For Best ratings go to http://www.ambest.com/)

F. VERIFICATION OF COVERAGE.


Contractor shall furnish the Agency certificates of insurance and original endorsements affecting coverage required by this clause.  All certificates of insurance and endorsements shall be received and approved in writing by the Agency before work under the contract begins. The Agency reserves the right to require complete, certified copies of all insurance policies required by this contract.


Certificates of insurance shall state that the insuring agency agrees to endeavor to mail to Agency written notice 30 days before any of the insurance policies described herein are cancelled. Contractor agrees to notify Agency within two working days of any notice from an insuring agency that cancels, suspends, or reduces in coverage or policy limits the insurance coverages described herein.  

G. SUBCONTRACTORS.


Contractor shall include all subcontractors as insured under its policies or require all subcontractors to be insured under their own policies. If subcontractors are insured under their own policies, they shall be subject to all the requirements stated herein, including providing the Agency certificates of insurance and endorsements prior to beginning work under this contract.

ATTACHMENT II

SCOPE OF WORK

Unless indicated otherwise herein, the Contractor shall furnish all labor, materials, transportation, supervision and management, and pay all taxes required to complete the project described below:

[The following paragraph headings are provided as tasks to consider for inclusion in the Scope of Work. If one or more of these paragraph headings are not applicable, they should be deleted from the Scope of Work. The text following each heading includes an explanation of material that would be included in that section. All the information in bold italics on this sample should be removed when the Scope of Work is finalized for inclusion in the contract.]

CONTRACTOR RESPONSIBILITY

[This section should include all the work that the Contractor will be required to complete during performance of the contract. When Contractor tasks are specified, they should be worded such that the Contractor “shall” perform. Words such as “must”, “should”, “will” or “may” are to be avoided as “shall” is the word used in contracts that most compels the contractor to complete tasks in the Scope of Work.]

Contractor Tasks:

[All Contractor tasks should be described in this section of the Scope of Work.  Since the expertise of the Contractor’s employees was likely a key criterion in selecting a particular contractor, the Agency should have assurance that the employee(s) named in the proposal (or at least a like qualified employee) be assigned to work on the Agency’s contract. This could be accomplished by designating an employee to each task in this section of the SOW. Since it is not always possible for a Contractor to guarantee the availability of a particular employee, provisions can be drafted requiring the replacement of a named employee with another individual with like qualifications if approved in advance, in writing, by the Agency.]
Contractor/Agency Meetings:

Figure 6-2
	Check the block on the left side of the row below if an Exhibit I, Contractor/Agency Meeting Schedule, is attached

	
	If block on left is checked, Exhibit I, Contractor/Agency Meeting Schedule, is attached and incorporated in this scope of work.


[If there are certain regularly scheduled meetings between the Contractor and the Agency, requirements for those meeting should be reflected here and the schedule dates should be reflected in Exhibit I, Contractor/Agency Meeting Schedule. The preamble to the first sentence in this section should be, “The Contractor shall.”]

Milestones:

Figure 6-3
	Check the block on the left side of the row below if an Exhibit II, Project Milestone Schedule, is attached

	
	If block on left is checked, Exhibit II, Project Milestone Schedule, is attached and incorporated in this scope of work.


[If there are significant milestones (such as task completions), the requirements for those milestones here and the dates should be reflected in Exhibit II, Milestone Schedule. The preamble to the first sentence in this section should be, “The Contractor shall.”]
Contractor Reports and Other Deliverables:

Figure 6-4
	Check the block on the left side of the row below if an Exhibit III, Contract Deliverables, is attached

	
	If block on left is checked, Exhibit III, Contract Reports and other Deliverables, is attached and incorporated in this scope of work.


[If there are reports such as periodic progress reports, draft studies, final reports, or other contractor deliverables, the requirements for those reports and other deliverables should be reflected here and the due dates should be reflected in Exhibit III, Contract Deliverables. The preamble to the first sentence in this section should be, “The Contractor shall.”]

Contractor Compensation:

[If the Contractor is to be paid on a Not-to-Exceed basis or otherwise based on reimbursable expenses, then the basis for reimbursing the Contractor should be indicated in this paragraph. If the Contractor is to be reimbursed on a Firm Fixed-Price basis, this paragraph is not required. If the Contractor is to be reimbursed based on hours of work performed, then separate billing rates should be shown by job title or employee name. Mileage reimbursement may be based on the IRS rate or a specified rate per mile. In some cases, contractors are required to drive a vehicle that is more expensive to operate than an automobile. In this case, a mileage rate greater than the IRS rate may be appropriate. When rates are based on actual expenditures, departments should avoid paying the actual expenditure plus an additional percentage. The reason to avoid payment of a percentage over the actual expenditure is that this reimbursement method motivates the Contractor to spend excessively. If it is not possible to entirely eliminate the percentage paid in addition to the actual cost, a not-to-exceed cost should be negotiated for these expenditures.]

[The table below is provided to permit a single or multiple account numbers for funding the contract. By using this format, the information will become available for populating the database for the contract management system.]

	Figure 6-4

	ACCOUNT INFORMATION

	Account Number
	Project Name
	Funding

	
	
	$__________

	
	
	

	
	
	

	
	
	


AGENCY RESPONSIBILITY

[If the Agency has some specific responsibilities to perform during the term of the contract, they can be described in this section of the Scope of Work. While it is the Agency’s policy to faithfully perform the work described in this section, it is acceptable to use words such as ”must”, “should”,  “will” or “may” rather than “shall” to describe the work to be performed by the Agency.]

Figure 6-5
	Exhibit I, Contractor/Agency Meeting Schedule

	Item No.
	Meeting Title
	Due Date

	1
	February Meeting
	Feb 18, XX

	2
	March Meeting
	Mar 22, XX

	3
	April Meeting
	Apr 19, XX

	4
	May Meeting
	May 15, XX

	5
	June Meeting
	Jun 17, XX

	6
	July Meeting
	Jul 19, XX

	7
	August Meeting
	Aug 20, XX

	8
	September Meeting
	Sep 15, XX

	9
	October Meeting
	Oct 18, XX

	10
	November Meeting
	Nov 22, XX

	11
	December Meeting
	Dec 17. XX

	12
	January Meeting
	Jan 20, XX

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


	Figure 6-7

	Exhibit II, Project Milestone Schedule

	Item No.
	Milestone Title
	Due Date

	1
	Task A Commencement
	Feb 9, XX

	2
	Task A Completion
	Mar 18, XX

	3
	Task B Commencement
	Mar 19, XX

	4
	Task C Commencement
	Mar 19, XX

	5
	Task B Completion
	Jun 17, XX

	6
	Task D Commencement
	Aug 19, XX

	7
	Task C Completion
	Sep 7, XX

	8
	Task D Completion
	Sep 15, XX

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


Figure 6-8
	Exhibit III, Contract Reports and other Deliverables

	Item No.
	Report or other Deliverable Title
	Due Date

	1
	Task A Report
	Mar 25, XX

	2
	Task B Report
	Jun 24, XX

	3
	Task C Report
	Sep 14, XX

	4
	Task D Report
	Sep 22, XX

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


Attachment III

AGENCY SERVICES CONTRACT TERMS AND CONDITIONS

[NOTE: For “Agency”, substitute “State”, “Commonwealth”, “Department”, “University”, “County”, “City”, “District” etc., as applicable.]

1. TERM.  The term of this contract is reflected in the Variable Information Table. Should the Agency elect to continue to contract with the Contractor for a continuing period of time beyond the completion of the contract term reflected in the Variable Information Table, the Contractor shall agree to accept an extension of up to six weeks under the provisions of this contract to provide the Agency an opportunity to prepare and execute a formal amendment that includes any changed provisions or compensation rates. No later than ninety days prior to the completion of the first year and each subsequent year of the contract, the Contractor may request, in writing, a cost adjustment for the second year or subsequent years of the contract. Any proposed increase in price shall not exceed the rate of inflation as determined by the Consumer Price Index for all urban consumers (CPI-U) U. S. City average all items 1982-84 + 100 published by the Bureau of Labor Statistics as the percent of change at the time of the request, from one year prior (the baseline index). The Agency reserves the right to accept the cost adjustment and extend the contract for one additional year; negotiate the cost adjustment, scope of work, length of the contract extension or any other provisions of the contract; or to allow the contract to end at the completion of the period of performance.  

2. TERMINATION FOR DEFAULT. If, through any cause, the Contractor shall fail to fulfill in a timely and proper manner the obligations under this contract, other than for the instances listed below due to “Force Majeure” the Agency shall thereupon have the right to terminate this contract by providing a written notice (show cause notice) to the Contractor requiring a written response due within ten days from receipt of the written notice as to why the contract should not be terminated for default. The Agency’s show cause notice shall include a contract termination date at least            days subsequent to the due date for the Contractor’s response. Should the Contractor fail to respond to such show cause notice, or if the Agency determines that the reasons provided by the Contractor for failure of the Contractor to fulfill its contractual obligations do not justify continuation of the contractual relationship, the Agency shall terminate the contract for default on the date indicated in the show cause notice. Should the Agency determine that the Contractor provided adequate justification that a termination for default is not appropriate under the circumstances, the Agency shall have a unilateral option to either continue the contract according to the original contract provisions or to terminate the contract for convenience. In the event that the Agency terminates the contract for default, all finished or unfinished deliverable items under this contract prepared by the Contractor shall, at the option of the Agency, become Agency property, and the Contractor shall be entitled to receive just and equitable compensation for any satisfactory work completed on such materials. Notwithstanding this compensation, the Contractor shall not be relieved of liability to the Agency for damages sustained by the Agency by virtue of any breach of this agreement, and the Agency may withhold any payment due the Contractor for the purpose of setoff until such time as the exact amount of damages due the Agency from such breach can be determined.

In case of default by the Contractor, the Agency may procure the services from other sources and hold the Contractor responsible for any excess cost occasioned thereby. The Agency reserves the right to require a performance bond or other acceptable alternative performance guarantees from the successor contractor without expense to the Agency.

In addition, in the event of default by the Contractor under this contract, the Agency may immediately cease doing business with the Contractor, immediately terminate for cause all existing contracts the Agency has with the Contractor, and debar the Contractor from doing future business with the Agency.

Upon the Contractor filing a petition for bankruptcy or the entering of a judgment of bankruptcy by or against the Contractor, the Agency may immediately terminate, for cause, this contract and all other existing contracts the Contractor has with the Agency, and debar the Contractor from doing future business with the Agency.

The Agency may terminate this contract for cause without penalty or further obligation at any time following contract execution, if any person significantly involved in initiating, negotiating, securing, drafting or creating the contract on behalf of the Agency is at any time while the contract or any extension thereof is in effect, an employee or agent of any other party to the contract in any capacity or consultant to any other party of the contract with respect to the subject matter of the contract. Additionally, the Agency may recoup any fee or commission paid or due to any person significantly involved in initiating, negotiating, securing, drafting or creating the contract on behalf of the Agency from any other party to the contract.

3. FORCE MAJEURE.  Neither party shall be deemed to be in default of its obligations hereunder if and so long as it is prevented from performing such obligations by any act of war, hostile foreign action, nuclear explosion, riot, strikes, civil insurrection, earthquake, hurricane, tornado, or other catastrophic natural event or act of God. Should there be such an occurrence that impacts the ability of either party to perform their responsibilities under this contract, the nonperforming party shall give immediate written notice to the other party to explain the cause and probable duration of any such nonperformance.

4. LIQUIDATED DAMAGES.  The parties acknowledge and agree that the damages that are to be expected as a result of a material breach of contract by Contractor may be uncertain in amount and very difficult to prove. In that event, the parties do intend and in fact now agree, if necessary, to liquidated damages in advance and stipulate that the amount set forth in this section is reasonable and an appropriate remedy as liquidated damages and not as a penalty. If the Contractor materially breaches the contract, then the Contractor shall pay the Agency $           per day for the duration of the delay.

5. TERMINATION FOR CONVENIENCE.  Either party to this contract may terminate this contract at any time without cause by providing the other party with sixty days advance notice in writing. In the event of termination for any reason all finished or unfinished deliverable items prepared by the Contractor under this contract shall, at the option of the Agency, become the Agency’s property. If the contract is terminated by the Agency as provided herein, the Contractor shall be paid for services satisfactorily completed, less payment or compensation previously made.

The Contractor shall continue to perform the services described in the scope of work during the            day period following notice of termination for convenience and the Agency shall continue to pay the Contractor for services performed during such "Text60"period in accordance with the compensation provisions contained herein.

6.  TERMINATION TRANSITION.  During the fifteen calendar day period prior to termination of the contract, the Contractor shall provide reasonable cooperation in the transition of its responsibilities to the replacement Contractor selected by the Agency to perform the tasks described in the scope of work and formerly performed by the Contractor for this contract. The Contractor for this contract shall accept no additional tasks with respect to the scope of work after the effective date of the termination.

7.  CONTRACTOR REIMBURSEMENT.  The work shall be performed for the Fixed Price, Annual Price, Monthly Price or Hourly Rate as indicated above in the variable information table, but shall not exceed the Not-to-Exceed Price if included in the variable information table. Reasonable expenses are authorized in addition to the Hourly Rate if both the Hourly Rate block and the block authorizing Reasonable Expenses are checked in the variable information table. Payment shall be made after the Agency’s project manager or designee reviews and approves the work and after submittal of an invoice by the Contractor. 

8.  PAYMENT TERMS.  Payment terms are indicated in the Variable Information Table. The due date indicated is based upon the number of days following receipt of a correct invoice(s) or acceptance of services, whichever is later. Invoices may not be submitted more frequently than once monthly. The using Agency is responsible for all payments to the Contractor under the contract. Payment by some agencies may be made by procurement card and they shall be accepted by the Contractor for payment if the Contractor accepts that card (Visa, MasterCard, etc.) from other customers. If payment is made by procurement card, then payment may be processed immediately by the Contractor.

9.  SET-OFF.  In the event that the Contractor owes the Agency any sum under the terms of this contract, any other contract, pursuant to any judgment, or pursuant to any law the Agency may set-off the sum owed to the Agency against any sum owed by the Agency to the Contractor at the Agency’s sole discretion, unless otherwise required by law. The Contractor agrees that this provision constitutes proper and timely notice.

10.  AGENCY PROJECT MANAGER.  The Agency’s project manager or designee for this undertaking who will receive payment invoices and answer questions related to the coordination of this undertaking is identified above in the variable information table.

11.  KEY PERSONNEL.  The Contractor shall not substitute key personnel assigned to the performance of this contract without prior written approval by the Agency’s project manager. The individuals designated as key personnel for purposes of this contract are those listed below:

12.  INDEPENDENT CONTRACTOR.  The Contractor shall be considered to be an independent contractor and as such shall be wholly responsible for the work to be performed and for the supervision of its employees. The Contractor represents that it has, or will secure at its own expense, all personnel required in performing the services under this agreement. Such employees shall not be employees of, or have any individual contractual relationship with the Agency. The Contractor shall be exclusively responsible for payment of employees and subcontractors for all wages and salaries, taxes, withholding payments, penalties, fees, fringe benefits, professional liability insurance premiums, contributions to insurance and pension or other deferred compensation, including but not limited to Workers’ Compensation and Social Security obligations, and licensing fees, etc. and the filing of all necessary documents, forms and returns pertinent to all the foregoing.

13.  CONFIDENTIALITY AND OWNERSHIP.  The Agency retains the exclusive right of ownership to the work, products, inventions and confidential information produced for the Agency by the Contractor, and the Contractor shall not disclose any information, whether developed by the Contractor or given to the Contractor by the Agency.

14.  INDEMNIFICATION.  The Contractor shall indemnify, defend and hold harmless the Agency and its officers, representatives, agents, employees, successors and assigns from and against any and all (1) claims arising directly or indirectly, in connection with the contract, including the acts of commission or omission (collectively, the “Acts”) of the Contractor or Contractor Parties; and (2) liabilities, damages, losses, costs and expenses, including but not limited to, attorneys’ and other  professionals’ fees arising, directly or indirectly, in connection with claims, Acts or the contract. The Contractor shall use counsel reasonably acceptable to the Agency to carry out its obligations under this section. The Contractor’s obligations under this section to indemnify, defend and hold harmless against claims includes claims concerning confidentiality or the proprietary nature of any part of all of the proposal or any records, any intellectual property rights, other proprietary rights of any person or entity, copyrighted or uncopyrighted compositions, secret processes, patented or unpatented inventions, articles or appliances furnished or used in the performance of the contract. The Contractor shall reimburse the Agency for any and all damages to the real or personal property of the Agency caused by the Acts of the Contractor or any Contractor parties. The Agency shall give the Contractor reasonable notice of any such claims. The Contractor’s duties under this section shall remain fully in effect and binding in accordance with the terms and conditions of the contract, without being lessened or compromised in any way, even where the Contractor is alleged or is found to have merely contributed in part to the Acts giving rise to the claims and/or where the Agency is alleged or is found to have contributed to the Acts giving rise to the claims. The rights provided in this section for the benefit of the Agency shall encompass the recovery of attorney’s and other professionals’ fees expended in pursuing a claim against a third party. This section shall survive the termination, cancellation or expiration of the contract, and shall not be limited by reason of any insurance coverage.

15.  INSURANCE.  Contractor shall procure and maintain for the duration of this contract, insurance against claims for injuries to persons or damages to property which may arise from, or be in connection with the performance of the work hereunder by Contractor, Contractor’s agents, representatives, employees and subcontractors. At the very least, Contractor shall maintain the insurance coverages, limits of coverage, and other insurance requirements as described in Attachment I to this contract.

16.  AMENDMENTS.  This contract may be amended only by written amendments duly executed by the Agency and the Contractor.  

17.  WAIVER OF RIGHTS.  It is the intention of the parties hereto that from time to time either party may waive any of their rights under this contract unless contrary to law. Any waiver by either party hereto of rights arising in connection with this contract shall not be deemed to be a waiver with respect to any other rights or matters.

18.  COMPLIANCE WITH LAWS.  The Contractor shall comply with all laws, ordinances, codes, rules, regulations, and licensing requirements that are applicable to the conduct of its business, including those of federal, state, and local agencies having jurisdiction and/or authority.

19.  AMERICANS WITH DISABILITIES ACT.  By signing this contract, Contractor assures the Agency that it will comply with the Americans with Disabilities Act (ADA) of 1990, (42 U.S.C. 12101 et seq.), which prohibits discrimination on the basis of disability, as well as all applicable regulations and guidelines issued pursuant to the ADA.  

20.  HEALTH INSURANCE PORTABILITY AND ACCOUNTABILITY ACT.  If the Contractor is a Business Associate under the Health Insurance Portability and Accountability Act of 1996 (“HIPAA”), the Contractor shall comply with all terms and conditions of the separate HIPAA agreement. If the Contractor is not a Business Associate under HIPAA, this HIPAA provision does not apply to this contract. 

21.  NONDISCRIMINATION.  During the performance of this contract, the contractor and its subcontractors shall not deny the Contractor’s benefits to any person on the basis of religion, color, ethnic group identification, sex, age, physical or mental disability, nor shall they discriminate unlawfully against any employee or applicant for employment because of race, religion, color, national origin, ancestry, physical or mental disability, medical condition, marital status, age (over 40) or sex. Contractor shall ensure that the evaluation and treatment of employees and applicants for employment are free of such discrimination. Contractor and its subcontractors shall comply with the provisions of all applicable state and federal laws regarding employment rights.

22.  DRUG FREE WORKPLACE.  The Contractor shall provide a drug free workplace in accordance with the Drug Free Workplace Act of 1988 and all applicable regulations. The Contractor shall execute the certification regarding a drug free workplace attached to the solicitation and provide the original certificate to the Agency when it executes this contract.  Contractor agrees to abide by the terms of the certification. The certification is a material representation of fact upon which the Agency relied when making or entering into this contract and any extension or renewal thereof.

23.  WORKERS’ COMPENSATION.  Contractor affirms that it is aware of the provisions of the state labor laws which require every employer to be insured against liability for workers’ compensation or to undertake self-insurance in accordance with the provisions of state labor laws, and Contractor affirms that it will comply with such provisions before commencing the performance of the work under this contract. Contractors shall require their subcontractors to be aware of this provision and determine that they have complied with it before commencing work on their subcontracts.

24.  CONTRACTOR’S STANDARD OF CARE.  The Agency has relied upon the professional ability and training of the Contractor as a material inducement to enter into this contract. Contractor hereby warrants that all of Contractor’s work shall be performed in accordance with generally accepted and applicable professional practices and standards as well as the requirements of applicable federal, state and local laws, it being understood that acceptance of Contractor’s work by Agency shall not operate as a waiver or release.

25.  CARE OF PROPERTY.  The Contractor agrees that it shall be responsible for the proper custody and care of any property furnished it for use in connection with the performance of this contract or purchased by it for this contract and will reimburse the Agency for loss of or damage to such property.

26.  ADVERTISING.  The Contractor shall not refer to sales to the Agency for advertising or promotional purposes, including, but not limited to, posting any material or data on the Internet, without the Agency’s prior written approval.

27.  PERFORMANCE EVALUATION.  The Contractor’s performance under this project may be evaluated during performance of or after completion of this contract.

28.  INSPECTION OF WORK AND PROJECT SITE.  
· The Agency shall have the right to inspect the work being performed at any and all reasonable times during the term of the contract. This right shall extend to any subcontracts, and Contractor shall include provisions ensuring such access in all their contracts or subcontracts entered into pursuant to this contract.

· The Agency shall have the right to inspect the project site at any and all reasonable times after completion of the contract to ensure compliance with the “Contractor’s Standard of Care and the “Nondiscrimination” provisions of this contract.

29.  APPLICABLE LAW AND FORUM.  This contract shall be construed and interpreted according to the laws of the state of the awarding government agency.

30.  SUCCESSORS AND ASSIGNS.  This contract and all of its provisions shall apply to and bind the successors and assigns of the parties hereto. No assignment or transfer of this contract or any part hereof, rights hereunder or interest herein by the Contractor shall be valid unless and until it is approved in writing by the awarding agency and made subject to such reasonable terms and conditions as the Agency may impose.

31.  SUBCONTRACTING.  Work proposed to be performed under this contract by the Contractor or its employees shall not be subcontracted without prior advance written approval of the Agency’s project manager. Acceptance of a prospective contractor’s proposal shall include any subcontractor(s) specified therein. Substitution of subcontractors may be made if the Agency’s project manager approves such substitution in advance in writing. The Contractor shall include provisions in its subcontracts requiring its subcontractors to comply with the applicable provisions of this contract, to indemnify the Agency, and to provide insurance coverage for the benefit of the Agency in a manner consistent with this contract. The Contractor shall cause its subcontractors, agents, and employees to comply, with applicable federal, state and local laws, regulations, ordinances, guidelines, permits and requirements and will adopt such review and inspection procedures as are necessary to assure such compliance.

32. UNALLOWABLE COSTS.  The Contractor shall not claim reimbursement for any of the following costs unless disclosed in the Contractor's Certification of Cost or Pricing Data that was submitted with the Contractor's proposal and reimbursement for the following costs had been approved in writing, in advance by the Agency:

· Costs of fines or penalties paid to any government agency

· Contingency fees paid to obtain award of this contract

· Subcontractor profits for goods or services provided by Contractor’s subsidiaries

· Gifts or gratuities paid to employees of the Agency or any other government agency 

33.  AUDIT, EMPLOYEE INTERVIEWS AND DOCUMENT RETENTION.  Contractor agrees that the Agency, or its designated representative, shall have the right to review and to copy any records and supporting documentation and have access to Contractor personnel pertaining to the performance of this contract. Contractor agrees to maintain such records for possible audit for a minimum of three years after final payment, unless a longer period of records retention is stipulated. Contractor agrees to allow the Agency’s auditor(s) access to such records during normal business hours and to allow interviews of any employees who might reasonably have information related to such records. Further, Contractor agrees to include a similar right to the Agency to audit and interview staff in any subcontract related to performance of this contract. If at any time, the Agency determines that a cost for which payment has been made is a disallowed cost, such as overpayment, the Agency shall notify the Contractor in writing of the disallowance or claim for unallowable costs. The Agency shall also state the means of correction, which may be, but shall not be limited to, adjustment of any future claim submitted by the Contractor by the amount of the disallowance, or to require repayment of the disallowed amount by the Contractor.

34.  REMEDIES NOT EXCLUSIVE.  The use by either party of any remedy specified herein for the enforcement of this contract is not exclusive and shall not deprive the party using such remedy of, or limit the application of, any other remedy provided by law.

35. CONFLICT OF INTEREST.  

a) Current Employees or Officers of the Agency:  

· No current employee or officer of the Agency shall engage in any employment, activity or enterprise from which the officer or employee receives compensation or has a financial interest and which is sponsored or funded by the Agency unless the employment, activity or enterprise is required as a condition of the regular employment with the Agency.  

· No current employee or officer of the Agency shall contract on his or her own behalf as an independent contractor with any department of the Agency to provide goods or services.  

b) Former Employees or Officers of the Agency:    

· For a period of two years following the termination of employment with the Agency, no former employee or officer of the Agency may enter into a contract in which he or she engaged in any of the negotiations, transactions, planning, arrangements or any part of the decision making process relevant to the contracts while employed in any capacity by the Agency.  

· For a period of twelve months following the termination of employment with the Agency, no former employee or officer of the Agency may enter into a contract with any department of the Agency if he or she was employed by that Agency department in a policy-making position in the same general subject area as the proposed contract within the twelve-month period prior to his or her terminating employment with the Agency.

36.  CONTRACTOR INTEGRITY.  

A.
For the purposes of this clause only, the words or phrases “proprietary information,” “consent,” “Contractor,” “financial interest,” and “gratuity” shall have the following definitions:

1.) Proprietary Information means information that is company confidential, a trade secret or otherwise not public knowledge, disclosure of which would give an unfair, unethical, or illegal advantage to another entity or individual desiring to contract with the Agency.

2.) Consent means written permission signed by a duly authorized officer or employee of the Agency, provided that where the material facts have been disclosed, in writing, by prequalification, proposal, or contractual terms.

3.) Contractor means the individual or entity that has entered into the contract with the Agency, including directors, officers, partners, managers, key employees and owners for more than a five percent ownership of the Contractors’ firm, subsidiaries or parent companies.

4.) Financial Interest means: (a) Ownership of more than a five percent interest in any business; or (b) Holding a position as an officer, director, trustee, partner, employee or the like, or holding any position of management.

5.) Gratuity means any payment of anything of monetary value in the form of cash, travel, entertainment, gift, meal(s), lodging, loans, subscriptions, conference fees, advances, deposits of money, services, employment or promises of employment, contracts of any kind, or any other article or intellection having present or future pecuniary benefit.

B. The Contractor shall maintain the highest standards of integrity in the performance of the contract and shall take no action in violation of state or federal laws, regulations, or other requirements that govern contracting with the Agency.

C. The Contractor shall not disclose to others any confidential or proprietary information gained by virtue of the contract.

D. The Contractor shall not, in connection with this or any other agreement with the Agency, directly, or indirectly, offer, confer, or agree to confer any pecuniary benefit on anyone as consideration for the decision, opinion, recommendation, vote, other exercise of discretion, or violation of a known legal duty by any officer or employee of the Agency.

E. The Contractor shall not, in connection with this or any other agreement with the Agency, directly, or indirectly, offer, give or agree or promise to give to anyone any gratuity for the benefit of or at the direction or request of any officer or employee of the Agency.

F. Except with the written consent of the Agency, neither the Contactor nor anyone in privity with him or her shall accept or agree to accept from, or give or agree to give to, any person, any gratuity from any person in connection with the performance of under the Contact except as provided herein.

G. Except with the written consent of the Agency, the Contractor shall not have a financial interest in any other contractor, subcontractor, or supplier providing services, labor, or material on this project.

H. The Contractor, upon being informed that any violation of these provisions has occurred or may occur, shall immediately notify the Agency in writing.

I. The Contractor, by execution of this contract and by the submission of any bills or invoices for payment pursuant thereto, certifies, and represents that she or he has not violated any of these provisions.

J. The Contractor, upon the inquiry or request of the Agency or any of the Agency’s agents or representatives, shall provide, or if appropriate, make promptly available for inspection or copying, any information of any type or form deemed relevant by the Agency to the Contractor’s integrity or responsibility, as those terms are defined by the Agency’s statutes, regulations, or management directives. Such information may include but shall not be limited to, the Contractor’s business or financial records, document or files of any type or form which refers to or concern the contract. Such information shall be retained by the Contractor for a period of three years beyond the termination of the contract unless otherwise provided by law.

K. For violation of any of the above provisions, the Agency may terminate this and any other agreement with the Contractor, claim liquidated damages in an amount equal to the value of anything received in breach of these provisions, claim damages for all expenses incurred in obtaining another Contractor to complete performance hereunder, and debar and suspend the Contractor from doing business with the Agency. These rights and remedies are cumulative, and the use or nonuse of any one shall not preclude the use of all or any other. These rights and remedies are in addition to those the Agency may have under law, statute, regulation, or otherwise. 

37. POLITICAL CONTRIBUTION DISCLOSURE.  The Contractor shall comply with election laws requiring entities or persons entering into contracts, leases or other agreements with the state, county, city or their agencies in the aggregate amount requiring such disclosure to file a statement disclosing a contribution(s) in excess of $500 in the aggregate during any calendar year.

38.  ASSIGNMENT OF ANTITRUST CLAIMS.  The Contractor and the Agency recognize that in actual economic practice, overcharges by the Contractor’s suppliers resulting from violation of state or federal antitrust laws are in fact borne by the Agency. As part of the consideration for the award of the contract, and intending to be legally bound, the Contractor assigns to the Agency all right, title and interest in and to any; claims the Contractor now has, or may acquire, under state or federal antitrust laws relating to the services or any products which are, or which may become, the subject of this contract.

39. PAYMENT OF TAXES.  By execution of this contract the Contractor certifies that it and all of its affiliates, if applicable, collects all appropriate taxes and remits them to the applicable government agency.

40.  OFFICIALS NOT TO PROSPER.  No members of the governing body of the state or local public agency, and no other officer, elected or appointed official, employee, or agent of the state or local public agency who exercise any functions or responsibilities in connection with the carrying out of the project to which this contract pertains, shall have any personal interest direct or indirect, in this contract. No member of the governing body of the locality in which the project area is situated, or other public official of such locality, who exercises any functions or responsibilities in the review or approval of the carrying out of the work to which this project pertains, shall have any personal interest, direct or indirect, in this contract. No state official, member of or Delegate to the Congress of the United States, and no Resident Commissioner, shall be admitted to any share or part of the contract or to any benefit to arise herefrom.  

41.  COPYRIGHTS.  Where copyrights are an essential element of performance under this contract, Contractor certifies that it has appropriate systems and controls in place to ensure that Agency funds will not be used in the performance of this contract for acquisition, operation or maintenance of literature or computer software in violation of copyright laws.

42.  BUDGET CONTINGENCY.  It is mutually agreed that if the approved budget for the current year and/or any subsequent years covered under this contract does not appropriate sufficient funds for the project, this contract shall no longer be in force and effect. In this event, the Agency shall have no liability to pay any funds whatsoever to Contractor or to furnish any other consideration under this contract and Contractor shall not be obligated to perform any provisions of this contract. If funding for any fiscal year is reduced or deleted by the approved budget for purposes of this project, the Agency shall have the option to either: cancel this contract with no liability occurring to the Agency, or offer a contract amendment to the Contractor reflecting the reduced amount.

43.  COUNTERPARTS. The parties to this contract agree that this contract has been or may be executed in several counterparts, each of which shall be deemed an original and all such counterparts shall together constitute one and the same instrument.

44.  SEVERABILITY.  If any provision of this contract is held invalid or unenforceable by any court of final jurisdiction, it is the intent of the parties that all other provisions of this contract be construed to remain fully valid, enforceable and binding on the parties.

45. NOTICES.  For any notice applicable to the contract to be effective it must be made in writing and sent to the Contractor or Agency representative at the address indicated in the variable information table unless such party has notified the other party, in accordance with the provisions of this section, of a revised mailing address. Such notices shall be sent via certified mail or an alternative mode that requires a signature by the recipient. This notice requirement does not apply to any notices that this contract expressly authorizes to be made orally.
46.  TITLES, HEADINGS OR CAPTIONS.  This contract includes titles, headings and captions appearing herein are for convenience only, and such titles, headings and captions shall not affect the contractual interpretation or meaning of this contract.

47. ENTIRE AGREEMENT AND SURVIVAL OF PROVISIONS BEYOND THE CONTRACT TERM.  This contract and any documents incorporated specifically by reference or attachment represent the entire agreement between the parties and supersede all prior oral or written statements or agreements.

All promises, requirements, terms, conditions, provisions, representations, guarantees, and warranties contained herein shall survive the contract expiration or termination date unless specifically provided otherwise herein, or unless superseded by applicable federal or state statutes of limitation.  

Compliance with Federal Law

[This document titled “Compliance with Federal Law” is not to be attached to the contract or included in the RFP; however, it shall be posted on the Agency’s Web site and be incorporated by reference in this contract.]

Where a contract involves the expenditure of federal assistance or contract grant funds, the successful contractor shall comply with such federal law and authorized regulations that are mandatorily applicable and that are incorporated in the contract by reference. Select federal laws requiring compliance by the Contractor are summarized below; however, this list should not be considered to be all inclusive: 

1) All contracts awarded in excess of $10,000 by grantees and their contractors or subgrantees require compliance with Executive Order 11246, entitled “Equal Employment Opportunity”, as amended by Executive Order 11375, and as supplemented in Department of Labor regulations (41 CFR Part 60).

2) All negotiated contracts (except those awarded by small purchase procedures) awarded by grantees provide that the grantee, the Federal grantor agency, the Comptroller General of the United States, or any of their duly authorized representatives, shall have access to any books, documents, papers and records of the Contractor which are directly pertinent to this specific contract, for the purpose of making an audit, examination excerpts and transcriptions. Contractors are to maintain all required records for three years after grantees make final payments and all other pending matters are closed.

3) Contracts, subcontracts and subgrants of amounts in excess of $100,000 require compliance with all applicable standards, orders, or requirements issued under Section 306 of the Clean Air Act (42 U.S. C 1857 (h), Section 508 of the Clean Water Act 33 U.S.C. 1368), Executive Order 11738 and Environmental Protection Agency regulations 40 CFR Part 15), which prohibit the use under nonexempt Federal contracts, grants or loans of facilities included on the EPA List of Violating Facilities. This provision requires reporting of violations to the grantor agency and to the U.S.E.P.A. Assistant Administrator for Enforcement.

4) Employees performing work under this contract shall be paid unconditionally and not less often than once a month without deduction or rebate on any account except only such payroll deductions as are mandatory by law or permitted by the applicable regulations issued by the Secretary of Labor pursuant to the “Anti-Kickback Act” of June 13, 1934, (48 Stat. 948; 62 Stat. 740, 63 Stat. 108; title 18 U.S.C., Section 874; and title 40 U.S.C. Section 276c). The Contractor shall comply with all applicable “Anti-Kickback” regulations and shall insert appropriate provisions in all subcontracts covering work under the Contract to ensure compliance by subcontractors with such regulations, and shall be responsible for the submission of affidavits required of subcontractors thereunder except as the Secretary of Labor may specifically provide for variations of or exemptions from the requirements thereof.

5) The requirements of the Federal Disadvantaged Business Enterprise (DBE) Program set forth in Title 49 Code of Federal Regulations Part 26 shall be adhered to. The Agency encourages participation by small disadvantaged businesses and socially disadvantaged businesses as prime contractors, joint ventures and subcontractors.

Small Disadvantaged Businesses are small businesses that are owned or controlled by a majority of persons, not limited to members of minority groups, who have been deprived of the opportunity to develop and maintain a competitive position in the economy because of social disadvantages. The term includes:

a. Department of General Services Bureau of Minority and Women Business Opportunities (BMWBO)-certified minority business enterprises (MBEs) and women business enterprises (WBEs) that qualify as small businesses; and

b.  United States Small Business Administration-certified small disadvantaged businesses or 8(a) small disadvantaged business concerns.

Small businesses are businesses in the United States that are independently owned, are not dominant in their field of operation, employ no more than 100 persons and earn less than $20 million in gross annual revenues ($25 million in gross annual revenue for those businesses in the information technology sales or service business).

Socially disadvantaged businesses are businesses in the United States that BMWBO determines are owned or controlled by a majority of persons, not limited to members of minority groups, who are subject to racial or ethnic prejudice or cultural bias, but which do not qualify as small businesses. In order for a business to qualify as “socially disadvantaged,” the prospective contractor must include in its proposal clear and convincing evidence to establish that the business has personally suffered racial or ethnic prejudice or cultural bias stemming from the business person’s color, ethnic origin or gender.

