19. Guidelines for Conducting Negotiations

Conducting negotiations is considered by many government officials or employees to be more challenging and rewarding than any other aspect of their professional responsibilities. Despite the exhilaration experienced by numerous government negotiators, the thought of negotiating contracts seems foreign to many other government officials and employees. The prohibition against negotiating with contractors that submit bids in response to an invitation for bids (IFB) is apparently so ingrained in some government representatives that they are reluctant to negotiate with contractors despite the fact that the terms and conditions, schedules, pricing and all other aspects of proposals submitted in response to a request for proposals (RFP) are subject to negotiation. The right to negotiate should be included in the list of agency rights enumerated in the RFP, just as it is in the best-practices RFP. The failure to include negotiations in the list of agency rights in the RFP may cause certain prospective contractors to object to the agency’s attempt to initiate negotiations.  Negotiation is occasionally resisted by certain government representatives.  The reluctance by government officials or employees to initiate negotiations could be the result a lack of training in negotiation techniques or lack of experience in conducting negotiations. Regardless of the reason that certain government officials avoid conducting negotiations, they are actually retreating from participating in one of the most challenging and rewarding activities they are likely to encounter in their government careers.

Negotiations are considered to be undertaken when the contracting agency enters into discussions with a prospective contractor or present contractor in an attempt to modify the price, schedule, terms and conditions or any other element of the contractors’ proposal or resultant contract. Solicitations often include a statement by the contracting agency to advise prospective contractors that the contracting agency may enter into negotiations or to award a contract based on the initial proposal without conducting negotiations. When such a statement is included in the solicitation, the prospective contractors are normally advised that they should include their best pricing and other terms and conditions in their initial proposal. Government organizations frequently establish objectives to establish pricing for government contracts that is both fair and reasonable. Fair Pricing refers to pricing that enables a contractor to recover their allowable and allocable direct and indirect costs and earn a reasonable profit. The rationale for negotiating pricing that permits contractors to recover their full costs plus a reasonable profit is that the government benefits from a long-term relationship with an ongoing successful company, and companies are not likely to be there for the long-term if they are not profitable. Reasonable Pricing refers to pricing that provides the contracting agency with the receipt of services at a price that does not exceed the reasonable value of the services received.

2. Ethics for Government Negotiators

Negotiations conducted by government officials or employees differ greatly from mere dickering over prices for commodities purchased for personal use, and also differ from negotiations conducted in the private sector. Government negotiators are generally held to higher ethical standards in that they are required to treat all prospective contractors equally, are prohibited from revealing any features of one contractor’s proposal to potential competitors, should avoid requesting multiple best and final offers (BAFOs) and should seriously consider the avoidance of engaging in auctioneering techniques.  The word “final” in the term “best and final offer” implies that the government does not ask for multiple BAFOs.  Auctioneering techniques place great pressure on prospective contractors to offer prices lower than any of their competitors.  The danger in this approach is that contractors may decide to offer pricing that covers their variable cost plus a small contribution to their fixed cost, but actually represents a loss when compared to total costs.  Although a contractor may be able to use such pricing occasionally, repeated pricing in this manner may result in company failure and the loss of one of the agency’s contractors.

Individuals oftentimes tend to identify a favorite team or participant when observing a competitive event. Developing a favorite contractor during a competitive procurement is, however, a dangerous practice that should be avoided. The danger is that the favored contractor status may cause a government representative to give favored treatment to such favored contractors. During some competitive procurements the representatives from one contractor may appear to be so obnoxious that the government official or employee may abhor the thought of rewarding their negotiation team through award of a contract to their company. Whenever the government official or employee suspects that she or he has developed a favorite contractor, in such a competitive situation, consideration should be given to recusing oneself from participating in the decision making process. Failure to recuse oneself in this situation could constitute a conflict of interest. If such recusal is considered too severe a reaction, the government official or employee might consider advising the government negotiation team leader of the potential conflict of interest, or at least make a conscious effort to ensure that all competing contractors are treated equally during all phases of the contractor selection, negotiation and award process. However, in this situation, recusal would likely be the preferred alternative.  

The agency’s team responsible for negotiating a new contract is oftentimes a holdover from the proposal evaluation team. However, there could be some adjustment to the team membership prior to commencement of negotiations. Efforts to ensure that information in one prospective contractor’s proposal is not revealed to a competitor during the proposal evaluation phase must continue through the negotiation phase of the contractor selection process.  Government officials or employees who are experienced in contract negotiations are generally conditioned against violating the precept of proposal confidentiality. However, lesser experienced government officials and employees may be called on to participate in or even lead the government’s negotiation team. Although ethical negotiation policies are likely included in the continuing training for contracting professionals and other government officials who regularly participate in contract negotiations, this should not excuse them from receiving negotiation ethics training along with other negotiation team members whenever an ad hoc negotiation team is formed. The receipt of negotiation ethics training in a group setting increases the consciousness with respect to ethical issues that arise during team activities. If such training is not provided by the agency, then the negotiation team leader may develop instructions, based on the agency’s policies, for negotiation team members to conduct ethical negotiations. The instructions would naturally be consistent with agency policy with respect to maintaining the confidentiality of proposals, equal treatment of all prospective contractors, and disclosure of any actual or apparent conflicts of interest, yet reinforce the objective for striving to meet the agency’s negotiation objectives.

3. Requesting a Best and Final Offer (BAFO)

When negotiations are conducted with multiple prospective contractors, consideration must be given to ensure that all contractors are treated equally. Requesting a best and final offer or BAFO from all prospective contractors that have been selected as finalists is an excellent tool to ensure such equal treatment. A BAFO is often requested following negotiations restricted to the contractor that was selected for contract award. However, it is also possible to negotiate the features desired for inclusion in the resultant contract with all the finalist contractors and to ensure that all the finalists have an identical understanding of the contracting agency’s objectives and needs. Once the negotiator, or negotiating team, is confident that all the contractor finalists have the same understanding of the contracting agency’s objectives and needs with respect to the contract, all finalists can be asked to submit a BAFO. If the agency finds that it is necessary to revise the scope of work and/or the terms and conditions to resolve any issues that arose during discussions with the contractors, then the request for BAFOs should be conditioned on the revised scope of work and/or terms and conditions. Conditioning the request for BAFOs on the revised scope of work ensures that the BAFOs are based on the same scope of work and can, therefore, be assumed to be made on an equal basis.  To further ensure that the BAFOs are considered on an equal basis, the request for a BAFO should provide a format for BAFO submittals. Providing a format for BAFO submittals is similar to specifying the format for proposal submittals; however, at this point in the selection process it is likely that the contracting agency has learned enough about the pricing structure to be even more specific when designing the format for contractors to follow. For example, if the contractors are to be reimbursed on the basis of hours charged to the contract by employees from various professional fields, the BAFO format may identify the relevant professional fields and require the contractors to indicate the estimated number of hours and billing rates for each relevant profession. The pricing format may also provide for pricing of several tasks or categories of expenses which were not apparent prior to review of the original proposals. Whenever, contractors are to be reimbursed on an hourly basis or for the actual cost of expenses, the BAFO format should provide a space for a not-to-exceed (NTE) price. The NTE price can then be used to compare the price criteria on an equal basis for all the prospective contractors. When overhead is applied to expenses, it is essential that the resultant reimbursement methodology does not constitute a cost-plus-a-percentage-of-cost (CPPC) arrangement that provides an incentive for contractors to spend lavishly. If a contractor insists on charging overhead as a percentage of an actual cost or hourly rate, the CPPC feature can be nullified by including an NTE to either the overhead charge, the expenses subject to overhead charges, or to the entire contract.  

In the interest of fairness, the government official or employee should not request BAFOs until there has been a meeting of the minds with respect to the contracting agency’s expectations for the content and format of the resultant contract. Otherwise, the document might not meet all of the essential elements of a contract. Once there is a mutual understanding with respect to the content of the resultant contract, the opportune time for requesting a BAFO has been reached. The government official or employee must be prepared to accept the conditions of the BAFO. Since BAFOs represent the “best” and “final” “offers” from the finalists, the contracting agency must be prepared to accept these submittals as the best offers that the competing finalists are prepared to make, and that they are “final” in that the contracting agency cannot request submittal of additional BAFOs just because they are not satisfied with the initial results. Prospective contractors have the right, although rarely exercised, to increase their pricing when submitting a BAFO. Dissatisfaction with the BAFOs does not mean that the contracting agency is required to accept the BAFO with the most favorable rating. The RFP should have listed all the contracting agencies rights, just as in the sample RFP, to include rejection of all proposals or to cancel the immediate solicitation and prepare a revised solicitation that addresses the problems that resulted in an unsuccessful attempt to enter into a contract for a particular service. Failure to list all the agency’s rights could result in a challenge from prospective contractors should the agency wish to exercise any of those rights, such as the right to withdraw the RFP and cancel the procurement.

4. Assigning Roles to Negotiation Team Members in Interactive Negotiations

A more formal alternative to requesting BAFOs is to conduct negotiations with a prospective contractor on a fully interactive basis. Such fully interactive negotiations are frequently conducted in a face-to-face meeting where pricing and other individual aspects of the contract provisions are addressed. However, the fully interactive approach to negotiations can be conducted by telephone or Email in much the same manner. The government negotiator does not necessarily need to be the sole negotiator. A pre-negotiation strategy meeting should be held prior to any significant fully interactive negotiations. This timing is necessary to avoid the possibility that one or more of the agency representatives are installed in a negotiation without adequate preparation. During this meeting the negotiation team leader should determine what elements of the contractor’s proposal or the contract provisions need to be negotiated and identify the desired negotiation outcome or goals. This course is necessary to plan for offers and counter-offers to be proffered by the government negotiating team. The negotiation strategy should be tailored to reach the agency’s goals, and a team member or team members should be assigned to conduct the negotiations if the agency is to have an opportunity to reach the desired outcome. During the pre-negotiation strategy meeting, there could likely be a consensus developed that the contract manager negotiates terms and conditions, the finance (or auditor) representative negotiates the reimbursement provisions and that the project manager negotiates technical issues and contract price. However, the breakout of negotiation responsibilities should always consider the strengths and weaknesses of the negotiation team members. A team member who is an accomplished analyst, but is hesitant to engage actively in negotiations would likely make his or her best team contribution by performing analyses and leaving the negotiations to other team members. Whenever negotiation responsibilities are assigned to more than one negotiator, a lead negotiator needs to be designated to ensure that the negotiation team does not attempt to negotiate a contract without having proper guidance. The selection of an inexperienced lead negotiator or the failure to designate a lead negotiator is likely to impair the possibility of reaching negotiation objectives.

5. Preparing for Negotiations

Careful preparations are needed to ensure that negotiations are successful and avoid the embarrassment associated with a lack of preparedness when negotiations commence. One straightforward approach to preparing for negotiations is to evaluate the contractor’s proposal and identify any features that are entirely unacceptable, objectionable or merely undesirable. This evaluation should be multidisciplinary and include the project manager, legal counsel and contracting professional. The multidisciplinary approach helps to ensure that all aspects of the contract that should be addressed are included in the negotiation plan.  

When negotiations are scheduled with just one contractor, the need to treat all prospective contractors equally is no longer a burden. However, when a contractor realizes that there are no competitors, the negotiations can be expected to be decidedly more difficult.  When negotiating with a sole contractor, the leverage associated with a competitive environment is not available.  

Although the contracting agency has less leverage when negotiating with a single contractor, the need to identify entirely unacceptable, objectionable or merely undesirable features of the contractor’s position still exists. The mere fact that a contractor is the only company being considered for a contract may fortify its insistence on maintaining its proposed contract provisions. For example, when negotiating with out-of-state contractors, they may insist that the contract be construed and interpreted according to the laws of the state where the out-of-state contractor is based. However, such terms and conditions would be unacceptable for virtually every government agency since the contracting agency is normally prohibited from subjecting its agency to the jurisdiction of another state. One other category of an unacceptable feature in a contractor’s proposal would be an exception taken to a mandatory flow-down provision. When granting agencies require that certain provisions be absent from contracts funded by grants such as the prohibition against giving preference to local contractors during proposal evaluation and contract award decisions, or that certain provisions be included in contracts such as a nondiscrimination clause, it is essential that the contracting agency fully comply with the grant provisions. Subsequent audits of noncompliant contracts could result in the need to repay grant funds to the granting agency.

6. Objectionable or Unacceptable Contract Provisions

Contracting agencies include a model services contract with the agency’s standard terms and conditions, accompanied by a statement that the agency intends to award a contract essentially in the form of the model contract, to encourage prospective contractors to accept the agency’s standard contract provisions. If the contracting agency’s standard terms and conditions are well balanced with respect to the rights and obligations afforded both the contracting agency and the contractor, there is a considerably higher probability that the standard terms and conditions will be acceptable to prospective contractors. However, there is always the possibility that the proposing contractors may wish to substitute their own terms and conditions, supplement the standard terms with their own provisions, or that they may wish to make changes to the contracting agency’s standard provisions.

In any event, exceptions to the contracting agency’s standard terms and conditions are likely to introduce provisions that are considered objectionable to the government agency.  Examples of contractor introduced objectionable provisions are discussed below:

6.1 Applicable Law and Forum

Contract provisions that would require the state or local government agency to be subject to the laws of a state other than its own, as mentioned earlier, are not only objectionable, but must be considered unacceptable. Contractors are generally willing to concede in negotiations to accept the applicability and forum of the contracting agency’s state. Occasionally, a contractor located within the contracting agency’s state may propose terms and conditions that require suits to be heard in the contractor’s home county. When faced with such a proposal, the government negotiator should consider negotiating a change to a mutually acceptable neutral county.  This arrangement eliminates the possibility of home county advantage to both negotiating parties.

6.2 Exorbitant Late Fee

Exorbitant late fees are often found in contractors’ payment provisions. It is not uncommon to discover fees charged for late receipt of payments at the rate of five percent per month. A late fee in the amount of five percent per month may be overlooked during the reading of verbose contract provisions, or the abject failure to read the contract terms and conditions. However, such an exorbitant rate is equal to approximately sixty percent per year if the payment is made 30 days late. Should the payment be made fifteen days late, the percentage rate for the late fee would be approximately one hundred twenty percent annually. When faced with the need to review such verbose contract provisions, the reader is advised to call into practice the adage, “Read the contract.”

6.3 Onerous Indemnity Provisions

Contract provisions that require the contracting agency to indemnify the contractor for all acts of the agency’s employees while failing to require the contractor to indemnify the contracting agency for even the negligent acts or omissions or willful misconduct of the contractor’s employees are clearly unacceptable.

6.4 Termination

Contract provisions that provide termination rights solely to the contractor and lack any termination provisions for the contracting agency are not entirely uncommon in standard terms and conditions proposed by prospective contractors. However, government agencies should always attempt to negotiate termination rights for their agency that are no less than equal to the contractor’s termination rights.  There is no known rational reason for a contractor to have contract termination rights that are superior to the government’s termination rights.
6.5 Insurance

Contract provisions that fail to guard against inherent risks associated with the work to be performed also require thoughtful negotiation. Contractors have been known to propose insurance coverage that provides less protection than their standard insurance coverage. There is also the possibility that a particularly high dollar value contract or high risk contract may present a risk to the agency that is greater than the amount of insurance coverage included in the contracting agency’s standard terms and conditions. Simply asking the contractor for the level of insurance coverage maintained by the firm may reveal a willingness to increase the coverage to a level commensurate with the risk.
6.6 Reimbursement 

Contract provisions that require payment of invoices within a time period unreasonable to the needs of the contracting agency’s ability to process payments, or that specify reimbursable expenses that are not acceptable to the contracting agency, are good candidates for negotiations to reach mutually acceptable alternatives.

6.7 Cost Plus a Percentage of Cost 

Cost plus a percentage of costs (CPPC) reimbursement provisions could constitute the entire reimbursement scheme or just a portion of the reimbursement scheme proposed by prospective contractors. Just as the name suggests, this cost reimbursement scheme involves payment of the contractor for the actual costs incurred plus a fee calculated as a percentage of those costs. The danger with this type of a reimbursement scheme is that the fee, which may constitute the contractor’s profit or a portion thereof, results in profits that are proportional to the contractor’s expenses. This arrangement has motivated some contractors to spend lavishly to maximize their profits.  In some reimbursement provisions there may be no CPPC arrangement with respect to payment of hourly labor costs, but materials or expenses may be reimbursable on a CPPC basis. If the negotiator is unsuccessful in completely removing the CPPC element from the reimbursement provisions, an alternative strategy is to propose a not-to-exceed (NTE) limit on the fee. Such an NTE limitation effectively nullifies the CPPC element from the reimbursement provisions.

6.8 Contract Changes

Provisions for changing contracts that do not require all changes to be mutual and written could leave the contracting agency open to contested changes to the contract that are difficult to successfully challenge. The mere suggestion by the contracting agency’s negotiator to modify a proposed changes clause to require changes to be in writing and agreed to in advance by both parties to the contract is usually sufficient to effect such a change.

6.9 Nondiscrimination

Provisions for nondiscrimination that do not include all protected classes or that include unacceptable terminology describing the protected classes definitely require negotiation to reach agreement on acceptable contract provisions.  Earlier versions of nondiscrimination provisions contained the currently unacceptable terms “handicap” or “handicapped” in lieu of the now acceptable “disabled” or “persons with disabilities.” Whenever such earlier versions of nondiscrimination provisions are discovered in proposed contract terms and conditions, they should be the subject of negotiations to ensure that current, acceptable terminology is used in the contract. When the use of outdated, inappropriate terminology is discovered in contract provisions, it is recommended that the entire provision be compared to existing mandatory nondiscrimination clauses. Another nondiscrimination clause deficiency that is likely to be discovered in such clauses with outdated terminology is the prohibition for discriminating against persons with physical disabilities.  This provision was subsequently changed to prohibit discrimination against persons with physical or with mental disabilities.

6.10 Inspection

Provisions for inspection that fail to provide the contracting agency with reasonable access to the contractor’s facilities where the work is to be performed are generally unreasonable.  When the representatives of the contracting agency feel that they have a real need for access to the contractor’s facilities where the work is to be performed, the negotiator would likely be able to negotiate the granting of access during normal business hours with sufficient advance notice of the visit.

6.11 Conflict of Interest

Provisions regarding conflicts of interest that are inconsistent and inadequate when compared with the contracting agency’s stated conflict of interest policies should be a cause for concern. Government officials or employees should delve into the reasons that a prospective contractor insists on diluted conflict of interest provisions. Insistence on the absence of or diluted conflict of interest provisions may be an indicator of a contractor that has integrity issues. 

6.12 Data Rights

Contract provisions for data rights that fail to give the contracting agency ownership of data that is developed during the course of the contract work rewards the contractor with ownership of the work product that was developed through agency funding. Software developers that have developed complex computer systems, and merely develop added coding to permit the contracting agency to use the previously developed software, should not be expected to relinquish their rights to the previously developed software. However, negotiators should seek contracting agency ownership of software or other work products that are developed entirely during the course of the contracting effort. It is reasonable for the agency to seek ownership rights when it paid for the software development.

6.13 Automatic Renewal

Evergreen clauses are those contract provisions that provide for automatic renewal of contracts in the absence of a termination letter sent a stated number of days in advance of the contract completion date. Such evergreen clauses generally require receipt of the termination letter thirty, sixty, ninety or even one hundred twenty days in advance of the contract completion date. Evergreen clauses are often proposed by contractors in industries that typically write multiyear contracts. There is a good chance that between contract execution and the final three or four months of a three or five year contract, the agency assigns a new contracts manager or project manager. Even when there is no such change in personnel, there is a fairly high probability that the contract end date is extended automatically due to the failure to send a termination letter on time to the contractor. Evergreen clauses rarely benefit the contracting agency.  Therefore, contract professionals or other negotiators that detect an evergreen clause should seriously consider challenging the clause during negotiations. Agency employees occasionally fail to send a termination notice in time to negate the automatic renewal clause and are, therefore, surprised by the unexpected commitment to renew the contract. Evergreen provisions that extend the contract for multiple additional years are very rare; however, provisions for one year extensions are commonplace. If the negotiator is not successful in negotiating away an evergreen clause, it may be possible to have the contract renew on a month-to-month basis following the initial contract period. If the contractor is entirely unwilling to eliminate or dilute the evergreen clause, the agency negotiator can execute the contract or have the contract executed by the agency’s authorized individual, and then immediately following full execution of the contract, send the termination letter to the supplier. Sending the termination letter immediately following full contract execution effectively nullifies the evergreen clause. Termination letters, and other letters that have a significant impact on the contract, should be sent to the contractor via certified mail with a return receipt requested. The return receipt provides proof that the contractor received the letter. A copy of the letter and the signed return receipt should also be filed with the contract documents. Complete contract files are essential for protecting the agency’s rights in the event that a contract dispute develops between the agency and the contractor.

7. Develop the Negotiation Plan

Once all elements of the proposal have been evaluated and the entirely unacceptable, objectionable and undesirable features have been identified, the negotiation strategy or plan can be drafted. Members of the negotiating team should discuss all the features where changes to contract provisions are desired. Failure to include all required changes is likely to necessitate a subsequent negotiating session that could have been combined with the initial negotiating session. Particular attention should be given to the outcome desired through negotiations and how best to achieve that outcome. Concentration on the desired outcome orients the negotiating team toward negotiation objectives. A typical strategy is to develop an initial negotiation position that leaves room for compromise, the desired outcome, and a fallback position that represents the worst case, yet acceptable position. For complex negotiations, the negotiation plan should be committed to writing. The initial negotiation position is normally presented verbally; however, it is generally beneficial to provide a written summary of the position to all members of both negotiating teams to avoid any misunderstanding of the offer or counter-offer.

While the contracting professional or any other member of the agency’s negotiating team could present the entire position verbally, it is not unusual to divide the presentation such that the team members present aspects of the agency’s offer within their particular area of expertise.

8. Conducting Negotiations

The written summary is necessarily more essential when the initial position is lengthy or complex. Following the verbal presentation of the negotiation position and delivery of the written summary, the opposing negotiating team is likely to pose questions in an effort to clarify the opposing team’s understanding of the initial offer. Once the contractor’s negotiating team understands the initial offer, their alternatives are to accept the offer or to make a counteroffer. However, in some instances the contractor’s team may reject the agency’s offer or counteroffer or they may insist that the agency accept the contractor’s previous offer or initial proposal. While acceptance of an initial offer or even a counteroffer could be made at this point, it is more likely that the contractor’s team requires a private meeting to evaluate the agency’s offer to determine what elements of the initial position are and are not acceptable. Depending on the complexity of the initial offer, the contractor may be able to discuss the offer during a caucus while the agency’s negotiating team stands by or returns to their respective offices, or the contractor’s negotiating team may prefer to return to their facility to perform a more detailed analysis of the agency’s offer. Should the contractor elect to submit a counteroffer, the presentation of their counter offer generally reflects those elements of the initial offer that are acceptable and those that are not acceptable. The counteroffer would not normally require a written summary unless the complexity of the counteroffer justified yet another summarizing document.

Should the contractor’s team present a counteroffer, which is more likely than outright acceptance of the initial offer, the need for clarifying questions from the government team are expected. Once the counteroffer is fully understood, the contracting agency’s lead negotiator may request a caucus to discuss the merits of the counteroffer. However, should the counteroffer be straightforward and include demands anticipated by the contracting agency’s negotiating team, the negotiations may continue through a verbal exchange until agreement is reached, or until it is deemed necessary by either negotiating team to hold a caucus to decide privately upon the succeeding approach to continued negotiations. These steps can be repeated for numerous iterations until full agreement is reached. However, should it be determined that the discussions are not going to lead to imminent agreement, the agency’s negotiating team might consider taking one or more actions discussed in the following section on dealing with difficult situations.

9. Dealing with Difficult Situations during Negotiations

Although some successful negotiators intentionally establish an adversarial relationship with the opposing negotiation team, establishing rapport and trust is generally a better approach for conducting successful negotiations. Despite the best efforts to establish rapport and trust, and for the negotiation teams to strive for common objectives, difficult situations can develop while participating in negotiations. Oftentimes negotiators attempt to reach agreement on lesser significant points in order to begin with some level of agreement between the negotiating teams on the first or several of the first issues being negotiated. Eventually, however, there are likely to be more contentious issues to address. Should the negotiations reach an impasse, the agency’s negotiating team may wish to agree to address the more contentious issue that caused the impasse later, make a change in the team member who is conducting the negotiations, take a break from negotiations or agree to negotiate some less contentious issues. Although the agency may elect to make a change in the team member who is conducting the negotiations, there should be no change in the lead negotiator or dismissal of negotiating team members unless absolutely necessary. Continuity of the lead negotiator and team membership benefits the agency’s team focus during the negotiation session. Regardless of the decision made to end the impasse, it would be hoped that the break, change in negotiators and/or agreement on lesser issues helps facilitate negotiation of the more contentious issues. When it becomes apparent that a change such as one of the above is needed, the lead negotiator may call for a break in negotiations or for a caucus. A break usually involves use of restrooms or partaking of snacks while a caucus involves a separation of the negotiation teams for discussions that need to be kept secret from the opposing team. During the initial strategy meeting, the agency’s negotiation team leader should determine who can call for a break and who can call for a caucus. Negotiating teams that permit any team member to call for a break or a caucus can be highly successful; however, such ground rules need to be established prior to the initiation of negotiations to avoid surprises or disagreements between team members.

10. Concluding and Documenting the Negotiations

At the conclusion of negotiations, when there has been mutual agreement on all aspects of the contract, there is normally a delay before the contract document containing the negotiated changes is ready for review and execution. Acknowledgement of reaching a negotiated position is generally made by an exchange of handshakes between lead negotiators or between the negotiating teams. At the conclusion of negotiations it is possible to generate the negotiated contract, initiate agency staff review and plan for contract execution by the contractor and the agency.

When the contract itself, or negotiation thereof, was extensive and complex, documentation of the negotiation process provides useful background for future contractual actions. Written policies and procedures for the contracting function should specify negotiations that require documentation to provide background that should be useful for future contractual actions. This documentation would typically be accomplished concurrently with preparation of the negotiated contract document. Once the contact document and negotiation memorandum are complete, the contact is normally signed by the contractor, and then sent through the agency’s review process prior to execution of the contract or the amendment.

