12. Explanation of Proposal Preparation and Submittal Instructions

The complete proposal preparation and submittal instructions are included in the Best Practices Request for Proposals (RFP) and repeated below:

Exceptions: The agency’s intent to award a contract substantially in the form of the Model Contract attached to the RFP is distinctly stated the first paragraph of the Proposal Preparation Instructions. Agencies that do not include a model contract in their solicitations are more likely to experience prospective contractors that propose their own contract format along with their terms and conditions. Contractors’ standard contracts as well as their terms and conditions normally favor the position of the contractor over the agency.  An agency drafted model contract that is fair to both contracting parties yet includes all agency essential provisions is recommended as an attachment to all RFPs. A second benefit to including a model contract in the RFP is that the agency’s terms and conditions are more acceptable to prospective contractors when presented in this manner. A third benefit of model contracts is that all prospective contractors will be subject to identical terms and conditions. This simplifies the task of treating all contractors equally. Certain disciplines such as information technology (IT) and equipment maintenance often have unique considerations that require exceptions to certain provisions of the model contract. Although IT and equipment maintenance contracts may require acceptance of contract provisions that provide less protection to the agency, the competitors providing services in these disciplines are likely to have similar exceptions to the standard contract provisions. Agencies that are repeatedly faced with exceptions from IT and equipment maintenance companies, they might consider developing model templates that are likely to be acceptable to the agency and these unique disciplines.

Oral Explanations: The absence of being bound by oral explanations or instructions protects the agency in the event that one of its representatives, employees or agents inadvertently responds to questions or provides unsolicited instructions that conflict with the provisions of the solicitation or agency policy. 

Reference to Other Data: This instruction to prospective contractors is merely to advise them that any information submitted prior to submittal of their proposal is not considered unless it is included in their proposal in response to the RFP.

Elaborate Proposals: Solicitation documents often include a precaution against submitting elaborate proposals.  This is more specific than most such notices since it references the page limitations specified in this RFP. Without limitations on the length of proposals, some prospective contractors tend to submit verbose proposals in the belief that lengthy proposals increase their chances for winning the contract. Lengthy proposals, however, create a burden on the contracting agency because the submittal of lengthy proposals results in the need for all the proposal evaluation team members to lumber through the reading of extraneous materials.

Desired Recycling Considerations: This optional instruction is a variation of an instruction contained in one of the RFP templates that were submitted to support the research project conducted in preparation for writing the book. It is provided here as an option for use by agencies wishing to encourage their prospective contractors to prepare green proposals.

Cost for Proposal Preparation: This instruction advising prospective contractors that costs associated with the preparation of their proposals, presentations and negotiations are not reimbursable. Although virtually all companies consider proposal preparation as a usual cost of business, there is always the possibility that in the absence of this provision some contractor may keep records on the cost of preparing the proposal, and then attempt to recover those costs from the agency.

Time for Acceptance: This instruction is used to establish a time period within which the prospective contractor honors proposals. It is incumbent on the agency to select a number of days that provides ample time to obtain needed contract reviews and approvals to permit award of the contract prior to expiration of the proposal.

Right to Submitted Material: This instruction is provided to ensure that the prospective contractors do not expect to have their proposal or any documentation included in the proposal returned following contractor selection. This is necessary to permit the agency to maintain complete records of the source selection process along with documentation applicable to the resultant contract.

Prospective Contractor’s Representative: This instruction is recommended to ensure that there is one point of contact at each prospective contractor’s facility to answer questions and make arrangements for subsequent presentations or negotiations, and that the named representative has authority to bind the prospective contractor.

Subcontracting: Government agencies require full disclosure with respect to subcontracting portions of the work to other contractors. This information is needed to ensure that there are no unacceptable subcontractors proposed to be responsible for portions of the project. Plans to subcontract a significant portion of the work to one of the unsuccessful competing contractors could question the legitimacy of the competition that was obtained. When federal funding is provided for the project, it is necessary to ensure that neither the prime contractor nor any of the subcontractors have been debarred or determined to be ineligible for federal contracts or subcontracts.

Proprietary Information: This instruction is included in the RFP to advise the prospective contractors of the agency’s policies and procedures with respect to proprietary information that is submitted with the proposal. The government agency’s counsel needs to pay particular attention to the provisions of this instruction because policies and procedures with respect to proprietary information may vary greatly between the various government agencies. The word “proprietary” might be preferred to “confidential” because some prospective contractors may also perform under contract with federal agencies that designate National Security information as Top Secret, Secret and Confidential. The word proprietary is more consistent with private sector terminology for protected information when the exposure of that information would not adversely impact National Security.

Historically Underutilized Business: This is yet another instruction that is considered optional and could vary significantly between the various jurisdictions involved in government agency contracting. The mix of underutilized companies does vary greatly between the agencies that submitted solicitation and contract templates in support of the best practices research project. Projects that are funded by federal or state agencies may have specific flow-down provisions for contracting with historically underutilized businesses that are required to be included in solicitations and contracts in support of those particular projects. In such a situation, proposal and contract language provided by the federal or state agencies would normally replace the local government agency’s boilerplate language regarding historically underutilized businesses.

Accommodations: Pre-proposal conferences are discouraged if they can be avoided. The reason for avoiding pre-proposal conferences is described in the section of Chapter 5 with respect to management of pre-proposal communications. If it is not possible, however, to avoid a Pre-Proposal Conference, this accommodations provision is recommended for inclusion in the RFP when the agency is not in compliance with the Americans with Disabilities Act. When a pre-proposal conference is not provided and/or the contracting agency is fully compliant with the ADA, the above provisions may be deleted.

Model Contract: Seventeen of the twenty-two RFPs (77%) submitted by the participants in the best practices research project included a copy of the agency's standard contract format in their solicitation. Three of the five RFPs that did not include a copy of the agency's standard contract, however, did include a copy of their terms and conditions. It was rare to find a statement in the RFP that the agency intended to award a contract that was substantially in the format of the model contract in the RFP. The best practices RFP does include a model contract and a statement to the effect that the agency intends to award a contract substantially in the format of the model contract. The primary problem that is encountered when an agency does not include a copy of their standard contract in their solicitations, is that this practice encourages prospective contractors to submit their own version of a contract along with their proposal. Contractors are prone to drafting terms and conditions that favor the rights and risks of the contractor over the rights and risks of the agency. Additionally, when contractors submit their own contracts, there is less consistency between risks and rights between the competing contractors. This inconsistency results in one additional element that decreases the probability of evaluating the proposals on an equivalent basis.
The emphasis of this discussion is concentrated on the desirability of including a model contract in the solicitation sent to prospective contractors. As discussed earlier, the inclusion of a model contract in the solicitation document alerts the prospective contractors to the fact that the contracting agency intends to award a contract in the local government agency format and with the local government agency’s contract provisions. A statement to the effect that the contracting agency intends to award the contract essentially in the format of the model contract is recommended for inclusion in the RFP. If the solicitation does not include such a model contract and the statement regarding the contracting agency’s intent to award a contract in that format, such exclusion is tantamount to inviting the contractors to propose their standard contract with contractor terms and conditions that favor the contractors over the contracting agency. In addition to the agency’s inherent benefits from entering into a contract with known palatable provisions, contracts incorporating the government agency’s terms and conditions provide for an accelerated review process, less contentious negotiations and a lesser risk of awarding a contract with disadvantageous provisions that may not have been detected during the review and approval process. The inclusion of a scope of work and the contracting agency’s insurance requirements in the model contract are also highly recommended.

To illustrate the possible detrimental effects that could result from acceptance of a contractor’s contract format and associated terms and conditions, a number of examples from terms and conditions actually proposed by contractors to local government agencies are summarized below:

· Provisions in a multi-year contract for escalating future year billing rates based on actual costs during the present year combined with provisions that permitted the contractor to lease equipment from a wholly owned subsidiary. Basing future billing rates on present costs approximates the provisions of the cost plus percentage of costs (CPPC) contract which is illegal in federal contracts and some state contracts, and discouraged by the American Bar Association. The only distinction between the proposed provisions and a CPPC contract is that with a CPPC contract, profit for the present year would be based on the present year’s actual costs. Although the proposed provisions for basing future billing rates on present costs and leasing equipment from a wholly owned subsidiary, in combination, do not constitute a CPPC contract, they do provide the contractor an incentive to increase costs at a rate far in excess of the inflation rate. Because the contractor is permitted to lease equipment from its wholly owned subsidiary, the contractor could afford to pay such exorbitant lease rates that the parent company actually operates at a loss because the wholly owned subsidiary would earn a windfall profit during the first contract year. Additionally, since the subsequent year’s billing rates would be based on the present year’s actual costs, the contractor would be able to be compensated at the inflated billing rate for leasing equipment in subsequent years. In fact, the contractor could conceivably increase the first year’s inflated leasing rates paid to its wholly owned subsidiary to continually increase the level of windfall profits.

· Provisions in another contractor’s terms and conditions regarding reimbursement of expenses provided for payment of all costs charged to a hotel. Considering the ability to charge rented motion pictures of questionable artistic value as well as alcoholic beverages to one’s hotel bill, such a provision could certainly lead to charges that would not pass the headline test.

· It is not uncommon to encounter contractor standard provisions that include an indemnification clause that requires the agency to indemnify the contractor, but that include no mutual indemnification of the agency by the contractor.

· Contractor standard terms and conditions that permit contract termination initiated by the contractor without any corresponding rights for the government.

· Contractor provisions that include rates for reimbursable costs but without not-to-exceed provisions.

Government agency contracts are customarily reviewed and/or approved by a number of officials in various contracting agency departments. Review and approval of contracts consumes fewer employee hours and is completed in less elapsed time when the officials reviewing the contract observe the contracting agency’s standard contract format, insurance requirements as well as standard terms and conditions comprising the remainder of the contract documents. When the contract format and incorporated exhibits are unfamiliar, by contrast, the review and approval process requires additional time to permit the reviewing/approving official to read and fully understand the unfamiliar text. The unfamiliar contract provisions, including those that may favor the contractor over the agency, or be unacceptable to the local government agency, result in questions or even negotiations that consume significantly ever more employee hours. The added time required for reading, questioning and negotiating the non-standard provisions of the contractor’s contract format extends the elapsed time required to review and approve the contract and delays the beginning of the contract term and commencement of the project.

The negotiation of unacceptable terms and conditions results in a significant increase in the workload of the local government agency employees who must consult with other departmental employees to establish a negotiating strategy and to conduct the actual negotiations. Proposed revisions to the contract provisions prepared by the contracting agency may not be totally acceptable to the contractor, thus resulting in a counter-offer that requires further consultation with departmental personnel to determine the acceptability of the counter-offer or necessity to develop and communicate yet another position to present to the contractor. Several iterations of this process may continue over an extended time period. Had the model contract been included in the solicitation, the contractor would have had the opportunity to review the terms and conditions concurrent with proposal preparation and prepare a proposal consistent with the requirements of the RFP. Prospective contractors receiving a model contract in the solicitation are also more inclined to be resigned to accept the contracting agency’s contract format and provisions, thus simplifying the review and approval process.  

Local government agencies that develop their own contract format and provisions generally spend considerable time and effort into development of legally binding provisions that are consistent with applicable laws. When it is necessary to review unfamiliar contract provisions in a contractor’s standard contract, there is rarely the luxury of time that had been available during the development of the contracting agency’s standard format and contract provisions. The compressed time period allowed for review of the unfamiliar contractor’s provisions presents the risk of overlooking an essential contract provision that is not in the best interests of the contracting agency nor consistent with applicable law. 

A model contract based on the best practices of the government agencies participating in the research project conducted in preparation for writing this book is available on this CD. The model contract will not be discussed further here; however, a brief discussion of the scope of work attached to the model contract is provided below.


Model Contract Scope of Work: The scope of work is an essential part of the RFP and resultant contract. It describes the nature and extent of the contractor’s work during the contract period of performance. In virtually all cases, the agency is capable of drafting a complete scope of work to incorporate in the model contract. However, in rare cases the work may be performed for the first time and the agency may not be totally familiar with the details of the services performed or products provided by the successful contractor. However, there may be an existing pool of contractors experienced in performing these services or providing these products. In these rare cases, the RFP may instruct all prospective contractors to submit a draft scope of work with their proposals. When the prospective contractors are required to submit a draft scope of work with their proposals, the scope of work would normally be included in the evaluation criteria. The reason for including the scope of work in the evaluation criteria is that, in this event, the scope of work is a contractor prepared document that reflects its understanding of the agency’s needs and the contractor’s responsibilities. The agency may consider preparing a final scope of work from the best features of the various drafts, and then asking all the prospective contractors to submit a BAFO based on the final scope of work.  
As an alternative to requesting a draft scope of work in the proposals, the agency might consider sending a draft RFP to all the prospective contractors to determine whether their comments lead to an improved scope of work as well as improvements to other features of the RFP.

� The headline test refers to basing one’s decision to make some certain decision based on how that person would feel should the result of that decision appear in the local newspaper’s headline.





